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Overview 

• What is a Disability? 

• The Equality Act 2010 

• Reasonable Adjustments 

• What if a Reasonable 
Adjustment is Not Made? 
 



What is a disability? 
• The words “disability” and “disabled” are used 

daily without thought 

• They have specific meanings in employment 
law 

• The Disability Discrimination Act 1995 has 
been repealed in its entirety and replaced by 
the Equality Act 2010 

• Social attitudes toward disability have 
changed rapidly and continue to do so 

 



What is a disability? 
 
 

https://www.youtube.com/watch?v=ILa9ynqYfEs
https://www.youtube.com/watch?v=akbHef74zMM


What is a disability? 
 
 

https://www.youtube.com/watch?v=IocLkk3aYlk


What is a disability? 
Activity 1 

• What is the definition of the term “disability”? 

 

• “A physical or mental impairment that has a 
substantial and long-term adverse effect on a 
person’s ability to carry out day-to-day 
activities” -s6 Equality Act 2010 

 



What is a disability? 
Activity 2 

• Would stammering be regarded as a physical 
or mental impairment? 

• It does not matter! The law is not interpreted 
this narrowly – should make it easier for 
conditions to be classified as a disability 

• An impairment is a problem in body function 
or alterations in body structure 

• Stammering is clearly an impairment 

• What matters are the effects of the 
impairment, not the cause 

 



What is a disability? 
• Addictions (alcohol, illegal substances, 

nicotine etc) are not regarded as disabilities 

• Hay fever is explicitly excluded 

– Nut and other serious allergies can be regarded as 
disabilities 

• Behavioural impulse disorders such as 
pyromania, kleptomania, exhibitionism, 
voyeurism and social abuse are all also 
excluded 

 

 



What is a disability? 
Activity 3 

• In your allocated group, think of as many 
different situations/circumstances when an 
individual in HE/FE may face disability 
discrimination 

• One group will focus on physical impairments, 
the other will focus on mental impairments 

• Examples from your personal experiences or 
your branch would be useful to share 

 

 

 



What is a disability? 
 

 

In the following scenarios, decide 
whether or not you feel the individual 
qualifies under the Equality Act 2010 

and explain your decision 
 

 



What is a disability? 
Activity 4 

 

Stacy is an advanced lecturer in Business IT at a 
Further Education college and suffers from 
colour blindness.  In particular, she finds it hard 
to distinguish between red and green. She 
sometimes suffers bad headaches for which she 
takes Aspirin or Paracetamol.   

 

 



What is a disability? 
Activity 4 

 

• No evidence of the impact on Stacey’s normal 
day to day activities 

• There is no information as to the impact of 
her headaches and if these are linked to her 
colour blindness or as to the effect of her 
headaches if she did not take Asprin or 
Paracetomol 

• Unlikely that she will be able to satisfy the 
definition that she has a disability as defined   

 

 



What is a disability? 
Activity 5 

 

• Evelyn is a lecturer in music at a University 
and has been diagnosed with Multiple 
Sclerosis.  She says that the effect of the MS is 
that her arms and legs are weak, she cannot 
carry heavy loads and has difficulty in opening 
heavy doors.  She also suffers from poor 
coordination and is unable to stand for long 
periods when conducting music.     

 

 



What is a disability? 
Activity 5 

 

• Schedule 1 of the Equality Act 2010 provides 
that multiple sclerosis is a disability 

– HIV, cancer, MS and severe disfigurement are all 
explicitly referenced in this part of the Equality Act 
2010 

 



What is a disability? 
Activity 6 

• Peter has depression and has been on anti 
depressants.  Following the death of his sister in July, 
his medication increased by 50 mg.  Peter is often 
weepy and finds it difficult to cope with stressful 
situations.  He also finds it difficult to concentrate for 
long periods, tires easily and sleeps for long periods.  
He is generally shattered after 2 or 3 days normal 
living.  He also suffers some memory loss has to re-
read recipes for cooking and his vision becomes 
blurred.  However, his memory loss doesn’t affect his 
ability to remember work colleagues names or write a 
cheque.  He is able to feed and clothe himself and walk 
easily for 1 mile.   



What is a disability? 
Activity 6 
• Peter is likely to be found to have a disability as 

defined.  The case is based on the EAT case of Leonard 
v Southern Derbyshire Chamber of Commerce [2001] 
IRLR 19.  

• The tribunal originally found that the Claimant did not 
have a disability because it considered there were 
things that the Claimant could do such as eat, drink 
and walk for a mile.  The EAT considered that this was 
an error of law and that the tribunal had failed to focus 
on what the Claimant could not do or could do with 
difficulty.  In particular the EAT considered that the 
tribunal had not taken into account the effects of 
tiredness and the effects on the Claimant’s 
concentration and memory loss. 



• Enacted 8th April 2010 

• Replaces:- 

– Sex Discrimination Act 1975 

– Race Relations Act 1976 

– Disability Discrimination Act 1995 

• Sought to consolidate existing legislation 
relating to equality 

• Introduces new duties, legal obligations, 
offences and definitions 

 

 

 

The Equality Act 2010 



Activity 7 

• Can you list all nine of the protected 
characteristics covered by the Equality Act 2010? 
– 1. Age 

– 2. Gender Reassignment 

– 3. Marriage/Civil Partnership 

– 4. Pregnancy/Maternity 

– 5. Race 

– 6. Religion/belief 

– 7. Sex 

– 8. Sexual Orientation 

– 9. Disability 

 
 

 

The Equality Act 2010 



Activity 8 

• With regard to disability, what conduct is 
explicitly prohibited/what offences are there? 
(There are 6!) 

– Direct discrimination 

– Indirect discrimination 

– Discrimination arising as a consequence of… 

– Duty to make reasonable adjustments 

– Victimisation 

– Harassment 

 

 

 

The Equality Act 2010 



Physical & Mental Impairments 

• No diagnosis is not a barrier 

– (Aderemi v London and South East Railway Limited 
UKEAT 0316/12)  

• Obesity itself is not a disability but an 
individual with obesity is more likely to meet 
the definition  

• Mental impairments include ME, Asperger’s 
Syndrome and Chronic Fatigue Syndrome 

• Past disabilities (likelihood of recurrence)  

 

 

 

The Equality Act 2010 



Substantial Adverse Effects 

• More than “minor” or “trivial” 
– Time taken to carry out, the way it is carried out 

• Focus is on what a worker CANNOT do 

• Consider effects of treatment 
– Impact of effects without it… 

• Progressive conditions 

• Recurring conditions 

 

Long-Term 

• Has lasted 12 months, or is likely to last for 12 
months 

 

 
 

 

The Equality Act 2010 



Day-to-Day Activities 

• No exhaustive list! 

• Government guidance to be taken into 
consideration 

• Is the activity undertaken on a regular basis? 

• Includes activities relevant to professional life 

– (See Paterson v Commissioner of Police for the 
Metropolis [2007] ICR 1522)  

 

 

 

 

 

The Equality Act 2010 



 

 

 

 

 

Reasonable Adjustments 
Applies where there is:   

(1) A provision, criterion or practice (PCP), physical 
feature or failure to provide an auxiliary aid 

(2) Which puts the disabled person at a substantial 
disadvantage 

(3) In comparison to a non-disabled person 

AND  

The employer knows or could reasonably be 
expected to know: 

(i) A worker is disabled; and 

(ii)A worker is placed or is likely to be placed at a 
substantial disadvantage 
 

 

 
 

 



 

 

 

 

 

Reasonable Adjustments 
• The obligation to make reasonable 

adjustments under the Equality Act 2010 
therefore does not apply if the employer has 
no knowledge of the disability 

• The legislation states that employers must 
take all reasonable steps to determine if an 
employee has a disability 
– E.g. Difficulty following instructions, continual spelling 

errors in reports etc should trigger further inquiry from the 
employer 

 

 

 



 

 

 

 

 

Reasonable Adjustments 
 

 

Given the following scenarios, 
determine whether or not the 
employer has knowledge of a 

disability 
 

 

 



 

 

 

 

 

Reasonable Adjustments 
Activity 9 

 

An associate lecturer submits a Fit 
Note for 3 months which states she 
has work related stress 

 

 

 



 

 

 

 

 

Reasonable Adjustments 
Activity 9 
• An employer may be able to show that they did not have knowledge of 

the associate lecturer’s disability 

• Knowledge of the disability places a burden on employers to make 
reasonable enquiries based on the information given to them, it does not 
require them to make every possible enquiry 

• In the case of Pensions v Alam [2010] ICR 665, ET rejected a suggestion 
that once the employee had mentioned, (in that case, that she had 
epilepsy), the burden then passed to the employer to do everything that 
needed to be done. 

• Tribunals will take a balanced approach as to the kind of discussion that 
there has been between the employer and the employee. 

• For example, if an employee is dismissed after a lengthy period of absence 
due to work related stress and they have not made it clear in their appeal 
against dismissal, that they consider the work related stress amounts to a 
disability, an Employment Tribunal is unlikely to find that the employer 
had knowledge of the employee’s disability and that the employer should 
have made a reasonable adjustment. 

 

 



 

 

 

 

 

Reasonable Adjustments 
Activity 10 

 

A researcher applies for promotion 
and although he has diabetes he 
decides not to disclose this on his 
application form for promotion in 
case this prejudices his application 

 



 

 

 

 

 

Reasonable Adjustments 
Activity 10 

• An Employment Tribunal is 
unlikely to find that the employer 
had knowledge of that person’s 
disability or that it was likely to 
place that person at a substantial 
disadvantage 
 



 

 

 

 

 

Reasonable Adjustments 
Activity 11 

 

A lecturer attends an Occupational Health 
appointment after being on sickness 
absence due to a back injury.  He explains 
to Occupational Health that he cannot 
walk for longer than 10 minutes and 
cannot sit or stand for longer than 10 – 15 
minutes and considers he has a disability.  
Occupational Health advises him that 
they do not consider his back injury 
amounts to a disability. 



 

 

 

 

 

Reasonable Adjustments 
Activity 11 

 

• The fact that OH states that the employee does not have a 
disability does not mean that the employer does not have 
knowledge of the disability.  

• An employer is treated has having imputed knowledge 
where a disability is disclosed to Occupational Health. The 
fact that Occupational Health does not consider this to be a 
disability in their opinion does not mean that the employer 
is absolved from its obligations to make further enquiries.  

• The lecturer disclosed the fact that he considered that his 
back injury amounts to a disability and, on that basis, the 
employer would be expected to make further enquiries.   



 

 

 

 

 

Reasonable Adjustments 
Activity 12 

 

An interview panel at a local University 
asks prospective employees about any 
disabilities they may have. Is this a 
reasonable step to take to ensure that 
adjustments are put in place for the 
successful candidate? 



 

• s60 of the EA2010 provides that an employer must not ask 
about an applicant’s health or disability before offering the 
applicant a job 

• An employer can ask a job applicant questions for the 
purposes of:    
– Equality monitoring 

– Positive action 

– Establishing whether the applicant has a particular disability, where 
that disability is an occupational requirement 

• The unlawful act is only enforceable by the EHRC and an 
employer will not be committing an act of disability 
discrimination simply by asking the question 
– If the answer is used to discriminate, employee may have a claim 

 

Reasonable Adjustments 
Activity 12 



Reasonable Adjustments 
Identifying the PCP, Physical Feature or Auxiliary 
Aid 
• The source of the adverse impact on the 

individual as compared to a colleague 
• Examples of PCP’s relevant to a person suffering 

with dyslexia, held by Tribunals… 
– Requirement to undertake the full duties of the job 

(Kumulchew v Starbucks) 
– Requirement to complete duty rota in timely and 

accurate manner (Kumulchew) 
– Requirement to complete a statement in 250 words as 

part of a job application (Haynes v Chief Constable) 
– Requirement to sign disciplinary and grievance 

minutes at the end of each meeting (Kumulchew) 
 

 



Reasonable Adjustments 
What Determines Whether or Not an 
Adjustment is “Reasonable”? 

• Ultimately, whether the change has a prospect of 
removing the disadvantage 

– Does not have to remove it completely  

• Other factors to be considered  
– The size and resources of the employer 

– Effectiveness of the adjustment in removing the 
disadvantage 

– Is it practicable? 

– Financial cost 

 



Reasonable Adjustments 
• Individuals cannot be made to pay for or contribute 

towards reasonable adjustments 
– If the employer cites financial issues, can access the 

Governments “Access to Work” scheme for financial 
support with reasonable adjustments 

Common Reasonable Adjustments 
• Adjustments to premises, reallocation of duties, 

redeployment, altering working hours, moving location 
of work, permitting absenteeism for 
rehabilitation/treatment/assessment, 
training/mentoring, acquiring/modifying equipment, 
modifying processes/procedures, disability leave, 
supported employment schemes, extending sick-pay 
arrangements, redundancy selection criteria… 

 



Reasonable Adjustments 
• Refusal of an employer to implement a reasonable 

adjustment may be unlawful discrimination on the 
grounds of disability 

• Look at the following arguments commonly put 
forward by employers when refusing to implement a 
reasonable adjustment.  

• Set out what further information you may need to 
acquire or how you can challenge the employer’s 
arguments. 

 



Reasonable Adjustments 
Activity 13 

 

• The employer refuses to implement 
a hearing loop system on the basis of 
cost 



Reasonable Adjustments 
Activity 13 
• Financial assistance available from Access to Work 
• Hard of hearing students who may require a loop 

system and would also benefit from this? How many? 
• Another loop system available in another 

department? Could be shared? 
• Consider other costs spent by the institution in other 

departments such as, for example, refurbishment or 
other new equipment. Draw a comparison to the cost 
of providing the loop system. 

• Emphasise the disadvantage to both tutors and 
students, compared with the cost to the employer both 
in terms of the cost of not providing the loop system, 
impact on future students and negative publicity. Cost 
of defending a tribunal claim. 
 



Reasonable Adjustments 
Activity 14 

 

• The employer refuses to vary hours 
on the basis that it’s the middle of 
the term and the timetable is well 
established 



Reasonable Adjustments 
Activity 14 
• Gather evidence of how the hours put your member at a 

disadvantage 
• Be prepared to suggest alternative hours.  Although the obligation 

is on the employer to make reasonable adjustments, it is prudent, 
in some circumstances, to put forward alternatives and how these 
could be worked, for example, if there are other colleagues who 
would be able to share the timetable on a part time or job share 
basis 

• Negotiate disability leave, pending changes to the timetable but 
again you will need to be able to provide some evidence that those 
lectures could be covered in the meantime 

• Survey students as to their preferred timetable (if this is a realistic 
possibility) 

• Set out a timeframe to reconsider the timetable, e.g. end of term 
or semester 



Reasonable Adjustments 
Activity 15 

 

• The employer refuses to carry out a 
risk assessment on the basis that 
there is no obligation on them to 
carry out an assessment as a 
reasonable adjustment. 



Reasonable Adjustments 
Activity 15 
• Refer to the case law specifically 

– Tarbuck v Sainsburys Supermarket Ltd [2006] IRLR 664 
– Judge - wise for employers to consult with disabled 

employees in order to be better informed and fully 
acquainted of all the factors that may be relevant to 
determine what would be a reasonable adjustment. 

– Judge in that case said that if an employer failed to 
do that then he cannot hide behind ignorance of the 
appropriate adjustments to make simply because he 
has not carried out a risk assessment.  

– If the employer fails to carry out a risk assessment 
and, therefore, fails to make a reasonable 
adjustment, then they are at risk of a claim for direct 
discrimination 



What if a Reasonable Adjustment is 
Not Made? 

• Lodge a grievance (ACAS Code of Practice) 
– 2 weeks from formal request to employer for adjustment 

• ET claim – time limit  -  3 months less 1 day from when 
a reasonable employer would have made the 
adjustment  
– Be cautious with time-limits for this reason! 

• ACAS Early conciliation – before any ET claim 
• Tribunal Remedies 

- Declaration – statement of rights of the complainant 
- Compensation – injury to feelings award (Vento bands) 

- Low     £800 - £8,400 
- Middle   £8,400 - £25,200 
- Upper     £25,200 - £42,000 

– Recommendation – Increased compensation if not 
adhered to by the employer 



What if a Reasonable Adjustment is 
Not Made? 

• If at any time you are uncertain, please 
contact your branch executive and/or regional 
office for further advice and guidance 
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